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March 27, 2012

Before WOOD, Circuit Judge, STADTMUELLER, District Judge, and DOW,
District Judge

In our decision issued on March 22, 2012, we held that Act 43 violates
the Voting Rights Act (VRA), and enjoined the Government Accountability
Board from implementing the Act until such time as the VRA violations were
appropriately addressed by the Wisconsin Legislature (Legislature). (Docket
#210, at 34). As discussed in our prior decision, we declined to make changes
to the redistricting map, finding that, under Perry v. Perez, 132 S. Ct. 934, 940
(2012), the task of redistricting ultimately falls squarely within the purview
of the Legislature. To be sure, we had every expectation that the Legislature
would undertake its responsibility and adopt the precious few changes
necessary to bring Wisconsin’s redistricting plan into compliance with the
VRA.

But in the end, the Legislature has once again declined our invitation,
leaving those expectations dashed—-perhaps for good reason. Indeed, it is
worthy to note if only for purposes of once again underscoring the critical
importance of each citizen’s vote, just as with elections, resignations also
carry consequences. So, it should come as no surprise to anyone with a
modicum of interest in politics that, owing to the recent resignation of a
Republican senator, Republicans no longer hold a majority in the Senate, and
now find themselves in a 16-16 deadlock with their Democrat counterparts.
That shift in control leaves the prospect of a legislative solution-even if
limited to addressing the VRA violations—becoming virtually impossible,

particularly in the highly charged political environment which currently
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prevails across much of Wisconsin politics. Thus, the task to make the
changes required for a lawful redistricting plan now falls to us.

The plaintiffs have requested that we convene a further hearing on the
matter of just how the boundaries of Assembly Districts 8 and 9—the
offending districts—should be drawn. (Docket #212, #217). They have also
suggested that the outer boundaries of both districts, as established by Act
43, may have to be changed to ensure compliance with the VRA and the
United States and Wisconsin Constitutions. (Docket #212, #217). The
defendants have also joined in plaintiffs’ request for ahearing. (Docket #214).

From the record before us, we have concluded that any further
hearing would not be helpful and is therefore unnecessary; instead, we will
invite written submissions from the parties to address this remaining issue,
in the event the parties are unable reach an agreement on the appropriate
boundaries in a meet-and-confer conference that we will require be held
before any further filings are made.

Accordingly, if there be noagreementas to appropriate and necessary
changes in the mapping for Assembly Districts 8 and 9, we will direct that the
parties (and any non-parties who may wish to do so) submit suggested maps
that they believe will comply with the applicable provisions found in the
VRA, the United States Constitution, and the Wisconsin Constitution,
together with any additional relevant case authority not already before us.
However, in keeping with Perry, which requires that the Court “*be guided
by the legislative policies underlying’” the state’s plan, any party or non-
party choosing to file further submissions should confine their suggested

changes to fall within the outer district boundaries of Assembly Districts 8
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and 9 as established by Act 43. Perry, 132 S. Ct. at 941 (quoting Abrams v.
Johnson, 521 U.S. 74, 79, 117 S. Ct. 1925, 138 L. Ed. 2d 285 (1997)).

As disappointing as the Legislature’s redistricting efforts have been,
the Court’s task is to now ensure that, as to the very narrow issue before us,
Wisconsin’s redistricting plan comports with relevant statutory and
constitutional principles. Therefore, we will complete the assignment now
before us, first, by giving full consideration to the written suggestions of all
interested parties, and thereafter adopting a map that complies with these
principles.

Accordingly,

IT IS ORDERED that the parties’ separate requests for a hearing
(Docket #212 and #214) be and the same are hereby DENIED;

IT IS FURTHER ORDERED that the parties shall conduct one or
more meet-and-confer conferences with one another to discuss the possibility
of reaching an agreed-upon configuration of Assembly Districts 8 and 9, and
shall thereafter electronically file, not later than Monday, April 2, 2012, a
joint report detailing the outcome of such conference(s), including any joint
recommendation as to the configuration of Assembly Districts 8 and 9;

IT ISFURTHER ORDERED that, in the event the parties are unable
to agree upon a jointrecommendation, they remain free to electronically file,
not later than Tuesday, April 3, 2012, proposed maps which they believe
comply with the applicable laws of the United States and the laws of
Wisconsin; such maps should be confined to the outer boundaries of
Assembly Districts 8 and 9, as set by Act 43; such maps may be accompanied
by a memorandum of law, not to exceed ten (10) pages in length, setting

forth the legal justification for the suggested configuration of such maps;
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IT IS FURTHER ORDERED that, should any non-party wish to
appear as amicus curiae for purposes of filing a proposed map for Assembly
Districts 8 and 9, they may do so on or before Tuesday, April 3, 2012, by
electronically filing a motion to appear as amicus curiae, and at the same time
file one or more proposed maps together with a memorandum of law, again
not to exceed ten (10) pages in length; and

IT IS FURTHER ORDERED that, should any party wish to file a
response to the filings of any other party, including any party appearing as
amicus curiae, they may do so, on or before Thursday, April 5, 2012, by
electronically filing a memorandum, not to exceed more than five (5) pages

in length.
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